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Owner Agreements Post-Pandemic: 
After the “Great Resignation,” Are We Short on Glue? 

 
By Lee S. Piatt, Esq.1 

 
In privately held businesses today, it is not true 
that “it is too late to close the door after the 
horse has left the barn.” Yes, we get it. The 
confluence of unanticipated circumstances has 
combined to significantly change the leverage in 
the relationship of our businesses with their 
prospective and existing minority owner 
employees. When businesses which have relied 
on traditional market force realities (often 
arguing quietly, “Where are they going with so 
much invested?”), find that they are having 
difficulty telling either employees or minority 
owners that they have to come to the office to 
work, actually losing people in the process, it 
may be time to revisit both owner agreements 
and the policies relating to the conditions and 
requirements of ownership, which may or may 
not have been part of such agreements before 
now. If we want to keep the horses, which is 
sometimes a good question itself, we must either 
build doors that are harder to open, build barns 
that the horses want to live in, or both. 

That is where owner agreements2 come in. With 
sincere apologies to both horses and haters of 
mixed metaphors everywhere, it is the thesis of 
this brief article that in times like these, the 
owner agreement must be the glue that holds the 
“barn” or business together. Managers and 
senior owners of privately held businesses must 
consider what mix of negative and positive 
incentives they wish to offer new owners, and 
what happens when either the business or the 
owner finds that expectations have not been 
met. Making sure that the owner agreements 

 
1 The author, a former chair of the Business Law Section of the Pennsylvania Bar Association, is a partner in the Business & Finance 
Department of Rosenn, Jenkins & Greenwald, L.L.P., currently working happily at home as well as in the firm’s Wilkes-Barre and 
Tunkhannock offices. 
2 The term here is used broadly to include all agreements between two or more shareholders as to corporations (shareholder 
agreements), partners as to partnerships (partnership agreements), or members as to limited liability companies (operating 
agreements). Also included and discussed are agreements between an entity and a single owner.  
3 As to what constitutes an “owner” for purposes of determining the parties to the Owner Agreement, a broad, non-technical definition 
is recommended. In addition to traditional equity-owning Partners, Members, and Shareholders, the business may consider granting 
special rights to, expecting special obligations from, or granting titles suggesting ownership or control to, persons who have no equity 
or expectations of getting same. Such persons also may be asked to join in certain provisions of an Owner Agreement, notwithstanding 
that others do not apply.  

themselves, and/or written policies pertaining to 
non-owners, contain the provisions decided 
upon, and are carefully communicated to all 
appropriate people, can be one piece of the 
strategy that guides a business through these 
strange new times. 

So, very briefly, what types of provisions do 
owner agreements often have, and how might 
such provisions be used, for the purposes 
identified in this article, to build and hold 
together a cohesive business entity?  

First, Owner Agreements typically identify who 
the owners3 of the business are at the time, and 
what rights they have as “owners,” most 
generally with respect to equity in, management 
of, or financial benefit from, the business. For 
example, in many partnership agreements and 
operating agreements, these provisions can get 
so detailed as to be equivalent to bylaws. While 
company management is typically most wary of 
tampering with the delicate balance of an 
organization through continual, substantive 
changes to these fundamental provisions, 
prudent managers in light of current conditions 
should ask themselves what values prospective 
and existing owners see in their relationship 
with the entity and also whether they desire 
equity, or even percentage-based compensation, 
at all. In some cases, minor provisions 
guaranteeing minimal transparency or even a 
“right to be heard” may be sufficient. Without 
going much further here, it may be that in some 
cases entities without multiple types of 
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“owners” may wish to consider, as for example 
some law firms have, distinct types or classes of 
“partners,” “members,” or even shareholders, 
which may have different rights as to 
management, compensation, or payment upon 
departure.  Firms that already have, for example, 
nonvoting and voting shareholders, or contract 
partners with strictly contractual rights and 
obligations, may wish to reevaluate the types of 
relationships they currently permit for, and the 
specific terms they are including, to see whether 
the current offerings are meeting the needs and 
expectations of the people the business wishes 
to attract and keep.4 

A second key, traditional use of Owner 
Agreements is to determine when and how an 
owner may or must exit, and the respective 
rights of the business and owner upon such exit. 
Thus, most agreements generally restrict the 
right of an “owner” to transfer his ownership 
interest except in accordance with the limited 
provisions contained in the agreement. Often 
owners are required to offer their interest to the 
other owners and/or the company before being 
permitted to transfer same to a third party. In 
addition, there are often other conditions, such 
as death or bankruptcy of an owner, or certain 
other events in the nature of a default by the 
owner, which may result in either automatic 
purchase by the other owners or the company, 
or in the other owners or the company having an 
option to purchase the owner’s interest. For 
purposes of this article, special consideration 
should be given as to (i) cessation of 
employment, or (ii) failure of an owner to 
perform his or her obligations as an owner, as a 
condition that gives rise to either automatic 
termination or an option on behalf of the other 
owners or the company to purchase an owner’s 
interest. In the shadow of the Great Resignation, 
companies which had not previously been given 

 
4 It should be noted that S corporations, with a “one class 
of stock” requirement, will have different challenges than 
other entities in tailoring arrangements to the individual 
desires of particular would-be shareholders.  Here it may 

the right to buy out or expel an owner in its 
owner agreement, may not only require such a 
provision, but also be very careful with respect 
to how “employment” or the “obligations of an 
owner” are defined. If “minimum hours” in a 
particular location or locations, are to be 
required, then either the rules themselves should 
be spelled out in the agreement, or the method 
that the rules will be determined from time to 
time, perhaps with any definite parameters, 
should be included.  

Of most relevance in the current environment, 
albeit that the subject is not without controversy, 
are provisions relating to the conditions to 
become, and the obligations to continue to be, 
an owner. This is particularly true of equity 
ownership and may apply. Here it must be 
acknowledged that neither pre-conditions nor 
continuing obligations are without precedent. 
Some owner agreements have historically 
required a buy-in to become an owner, and 
others have required ongoing obligations such 
as the requirement to answer a capital call, or 
the requirement to guarantee debt. Beyond this, 
however, there is great apprehension, 
particularly in smaller businesses, to putting in 
writing a series of conditions to ownership, for 
fear of being seen as creating an entitlement.  
Even in smaller businesses where neither 
employment or active involvement is required, 
an individual’s association with a business may 
be seen as so favorable or so toxic that the 
business will not want to offer blind pre-
approval to admission to ownership. Whether 
the policy is proposed to be placed in the owner 
agreement itself or in a formal policy, many 
firms even in the current environment will not 
want to be “boxed in” as to equity ownership by 
provisions that can be seen as setting forth the 
conditions for admission into equity ownership. 

be necessary to combine the individualized contractual 
agreements contemplated later in this article with benefits 
like phantom stock plans or other post -severance 
benefits. 
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In the end, there are two different, but related 
types of provisions that can address these issues. 
One approach is to develop customized equity 
or non-equity owner agreements providing 
specific terms and provisions acceptable to both 
the business and the “owner” in question. The 
approach requires, clear, open communication 
from both owner and company as to both 
expectations of, and compensation and benefits 
owed to, the owner. A second approach which 
can be taken as to both equity and non-equity 
owners and can be taken in association with 
other customized contractual provisions, is to 
provide the company with a clear, discretionary, 
and relatively painless method of terminating 
the relationship at any time.  Where the rights 
and obligations of the owner are limited and 
clear, and where the ability of the company to 
terminate is equally clear, it may be possible to 
provide a contractual structure for a productive 
and mutually satisfactory business relationship. 

Whether former office workers will be able 
permanently to live and work wherever in the 
world they wish is still unclear. What is clearer 
is that in the current market for talent 
prospective owners value the freedom of 
working remotely and are in many cases finding 
employers who are willing to accommodate 
them. Wise management should assess one’s 
business and organization, devise clear 
guidelines, and set them forth in writing at the 
time of admission to ownership if not sooner.  

In conclusion, in today’s business environment, 
where active provision of services, and/or actual 
employment is required, there are many 
different things a business can do that will, 
either attract or turn off a potentially productive 
business partner. Working conditions like place 
of work, availability of desired technology, 
autonomy, and job security, as well as health 
and retirement benefits, will grow evermore 
important as long as the employee’s perceived 
leverage remains high, but a business that is 
willing to creatively and individually devise 
contractual agreements considering both the 

specific desires of the prospect and the needs of 
the business will have the best prospects of 
“sticking together” in the long run. 


