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One “Size” Does Not Fit All – 
Recent Labor and Legal Developments Suggest More Judicious Use  

of Non-Competition and other Restrictive Covenants 
  

By Paul T. Rushton, Esq. and Nicholas J. Marinelli, Esq.1 
 

Non-compete agreements, or covenants not to 
compete, are tools that may, and in many cases 
should, be utilized by employers to protect the 
“interests” of the employer, including the employer’s 
trade secrets, customer goodwill and other 
proprietary business information. Covenants not to 
compete, combined with non-solicitation, non-
disclosure, non-raiding and other restrictive 
covenants, can be effective devices to restrain an 
employee from engaging in conduct that may cause 
the employer to lose its competitive advantage in the 
marketplace.  
 
However, in light of the increased bargaining power 
being exercised by employees in the midst of the 
“Great Resignation” and the efforts being undertaken 
on the Federal and state level to curtail the use of 
“unfair” non-competition covenants, including 
President Biden’s Executive Order on Promoting 
Competition in the American Economy (the 
“Order”)2, it is now more important than ever for 
practitioners to advise the employers they represent 
to carefully consider how and when to require 
employees to sign non-competition and other 
restrictive covenants. 
 
This article will describe the use of non-competition 
and other common restrictive covenants generally, 
the Pennsylvania law governing the enforceability of 
covenants not to compete, the manner in which 
President Biden’s Order addresses non-competition 
covenants, and the changed labor conditions created 
by the “Great Resignation”. This article also includes 
recommendations for Pennsylvania practitioners in 
advising employers to address the use of covenants 

 
1 Paul T. Rushton, Esq. is the Chair of the Business & Finance Department of the law firm of Rosenn, Jenkins & Greenwald, LLP and practices exclusively 
in the area of corporate law.  Paul regularly advises clients about the use of non-competition and other restrictive covenants. Nicholas J. Marinelli, Esq. is 
Commercial Counsel for Vialto Partners.  Paul and Nick are members of the Closely-Held Business Committee of the Section on Business Law of the 
Pennsylvania Bar Association and Paul is the Chair of such Committee. Paul is also a member of the Section’s Title 15 Committee.  This article is for general 
information purposes only and is not a substitute for legal advice. 
 
2 Exec. Order No. 14036, 86 F.R. 36987.  

not to compete and other restrictive covenants in 
light of the current labor conditions and the potential 
Federal and/or state efforts to prevent the use of 
“unfair” non-competition covenants.   

 
Non-Competition and other Restrictive 
Covenants Generally 
 
Non-compete covenants typically restrict the ability 
of an employee to “compete” with the employer in a 
specific “geographic” area during the employee’s 
employment with the employer and for a period of 
time following the termination of the employment. 
Geographic restrictions usually involve either a 
specific jurisdiction (e.g., Commonwealth of 
Pennsylvania or a specific county located therein) or 
a designated area from a specific location (e.g., 
within a radius of 20 miles from the employer’s 
office). 
 
Restrictive covenants can also provide for 
“customer-based” restrictions by providing that the 
employee may not “solicit” or conduct any business 
with all or certain of the employer’s customers. 
These customer-based restrictions are generally 
referred to as “non-solicitation” covenants. Other 
common restrictive covenants prohibit: (1) the 
solicitation or conduct of business with suppliers or 
other vendors of the employer (also known as a 
“non-solicitation” covenant); (2) the solicitation or 
hiring of employees or contractors of the employer 
(commonly referred to as a “non-raiding” provision); 
and (3) the unauthorized disclosure or use of the 
employer’s proprietary information (generally 
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known as a “non-disclosure” or “confidentiality” 
provision).3  
 
Pennsylvania Law Regarding Non-Competition 
Covenants 
 
Although non-competition covenants are disfavored 
under Pennsylvania law,4 Pennsylvania courts will 
generally enforce covenants not to compete in the 
employment context if such covenants are 
reasonably related to, and narrowly tailored to 
address, a “valid” or “protectible” interest of the 
employer.5 Specifically, Pennsylvania courts require 
that the “time” and “geographic” restrictions 
contained in the covenant are “reasonable” and are 
“narrowly tailored” to protect the “valid” interest of 
the employer.6 
 
As is the case with other contractual arrangements, a 
covenant not to compete must also be supported by 
“adequate” consideration to be enforceable7. In that 
regard, if a non-competition covenant is agreed to by 
the parties at the inception of an employee’s 
employment with the employer, Pennsylvania courts 
generally have found that there is “adequate” 
consideration for the covenant, as the mere “offer” of 
employment is deemed to be sufficient consideration 
for the employee’s agreement to be bound by the 
covenant. On the other hand, if an employee is asked 
to agree to a non-competition covenant during the 
course of the employee’s employment with the 
employer, the mere “continuation” of employment is 
not considered sufficient consideration for the 

 
3 Other restrictive covenants, such as non-circumvention and non-disparagement 
clauses, are also frequently used by employers, but are not addressed in this 
article.  
 
4 See Socko v. Mid-Atl. Sys. Of CPA, Inc., 126 A.3d 1266, 1274 (Pa. 2015). 
 
5 Some examples of “interests” that have been found by Pennsylvania courts to 
be “valid” or “protectible” include an employer’s trade secrets, customer 
goodwill, and economic interests. See generally Hess v. Gebhard & Co. Inc., 570 
Pa. 148 (2002) and Welspun Health v. Bayliss, 869 A.2d 990 (Pa. Super. Ct. 
2005). 
 
6 Pennsylvania courts consider the specific circumstances surrounding the 
covenant when making these determinations, including, without limitation, the 
employer’s business, the market the employee worked in, and the information 
disclosed to the employee during his or her employment. Depending upon the 
nature of the business, geographic restrictions can sometimes be very narrow 
(e.g., 10 miles from employer’s office) or very broad (e.g., all of the U.S. or all 
of the world – depending upon the industry and the market that is served by the 
particular business and employee).  Pennsylvania courts have allowed “time” 
restrictions of 1 – 3 years following the termination of employment depending 
on the circumstances, but 1 – 2 years following the termination of employment 

employee’s agreement to be bound by the covenant 
under Pennsylvania law.  Rather, in such case, 
Pennsylvania courts have found that “adequate” 
consideration only exists if “new” or “additional” 
consideration is being provided by the employer in 
consideration for the employee’s agreement to be 
bound by the covenant.8 Pennsylvania courts have 
found that “new” or “additional” consideration exists 
in cases in which the employee is provided a 
promotion and/or compensation or benefits that the 
employee was not already entitled to receive from 
the employer in consideration for the employee’s 
agreement to be bound by the covenant.9 
 
To avoid the need to pay “new” or “additional” 
consideration to an employee in exchange for his or 
her agreement during the term of their employment 
to be bound by a non-competition covenant, many 
employers provide for employees to sign covenants 
not to compete at the outset of their employment, 
even if the employees are accepting entry-level 
employment with minimum or low wages.  
 
President Biden’s Executive Order  
 
President Biden’s Order is the latest executive effort 
on the Federal level to facilitate a ban or limitation 
on the use of non-competition covenants.10 While the 
Order does not purport to create a ban or limitation 
on the use of such covenants, it does encourage the 
Federal Trade Commission (the FTC) to use its 
statutory rulemaking authority to do so.  Although 
the FTC has not yet issued any rules on this 

is generally considered to be a safer “time” restriction for enforcement. See 
generally Insulation Corp. of Am. v. Boston, 667 A.2d 729 (Pa. Super. Ct. 1995). 
  
7 See generally McCaul’s Servs., Inc. v. Dargenzio, 249 A.3d 1183 (Pa. Super. 
Ct. 2021). 
 
8 Id. 
9 The change of an employee’s employment status (e.g., a promotion, from part-
time to full-time employment, or from at-will employment to a term of 
employment) and/or the provision of compensation and/or benefits the employee 
was not already entitled to (e.g., one-time bonus, raise, or other benefits) have 
been found to be “adequate” consideration depending on the circumstances.  The 
provision of a “bundle” of benefits to an employee (e.g., the change of the 
employee’s employment status and the provision of new compensation or 
benefits) increases the likelihood of enforcement.  
 
10 A prior executive effort on the Federal level in this area is the Obama 
Administration’s “State Call to Action on Non-Compete Agreements” which 
prompted 20 states (and the District of Columbia) to take steps to limit the use of 
non-competition covenants. 
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subject,11 if and when the FTC does attempt to tackle 
this subject, it is believed that the FTC will not 
attempt to ban non-competes under all 
circumstances, but rather, the FTC is more likely to 
seek to curtail the use of “unfair” restrictive 
covenants only.12   
 
For example, given the concerns about the use of 
non-competes with employees earning lower wages 
and/or employees without a college education, as 
specifically referenced by President Biden in his 
remarks at the signing of the Order, the FTC may 
seek to prevent the use of non-competition covenants 
with certain categories of employees, such as those 
earning lower wages and/or certain types of laborers 
(e.g. construction workers or hotel workers, as 
referenced in President Biden’s remarks about the 
Order), as has been done in certain states. 
Conversely, the FTC may not seek to prevent the use 
of non-competition covenants with highly paid 
executives and/or employees who possess valuable 
trade secrets or other confidential information, as the 
use of such covenants with employees of that type 
are more widely accepted as being “fair” efforts by 
an employer to protect their interests. 
 
Changed Labor Conditions 
 
As part of the so-called “Great Resignation,” 
unprecedented numbers of employees have resigned 
from their full-time employment since the beginning 
of the COVID-19 pandemic. Further, many 
employees who have resigned from their positions 
have elected not to seek another full-time job, but 
have opted instead to delay their re-entry into the job 
market, accept part-time opportunities, or, especially 
in the case of the “baby-boomer” generation, 
permanently retire. These factors have led to a tight 
labor market and have greatly increased the need for 
employees. As a result, employees are now enjoying 
increased leverage in the job market and using their 
bargaining power to secure more favorable 
employment packages. 
 

 
11 Some commentators have questioned whether the FTC possesses the statutory 
rulemaking authority to ban or limit the use of these covenants.  Further, even if 
the FTC does have the requisite authority, the rulemaking process is lengthy and 
sometimes difficult, thereby making it unlikely that the FTC will adopt rules 
concerning non-competition and other restrictive covenants in the near future. 
 

Recommendations 
 
In light of the increased competition to attract 
workers in the midst of the changed labor conditions 
described above and the likely prospect of the 
promulgation of new rules from the FTC (and 
possible new laws on the state level) on the subject 
of non-competition covenants, Pennsylvania 
practitioners should consider encouraging employers 
to adopt some or all of the following practices with 
respect to their use of non-competition covenants at 
this time: 
 

• Avoid the Use of Non-Competition 
Covenants with Minimum or Low-Income 
Employees.  As noted above, any rules promulgated 
by the FTC pursuant to the Order may provide that 
the use of non-competition covenants with minimum 
and low-income employees is deemed “unfair” and 
should not be permitted. As a result of this 
possibility (and the potential for state action on such 
issue), coupled with an employer’s desire to cause its 
job openings for minimum and low-income 
employees to be more enticing, employers may want 
to forgo the use of non-competition covenants with 
minimum and low-income employees. This option is 
particularly prudent if the employer does not believe 
that the minimum or low-income employees are 
likely to cause harm to the employer if they compete 
against the employer following the termination of 
their employment.   

 
• Condition Promotions on Agreement to be 

bound by Non-Competition Covenants.  Employers 
should consider at the time of any future promotion 
of an employee if the employee’s new position and 
the responsibilities associated with the new position 
justify the use of a non-competition covenant to 
protect the employer’s “valid” and “protectible” 
interests. If so, the employer should consider 
requiring that the employee agree to be bound by a 
covenant not to compete as a condition of the 
promotion.13 Assuming that the employee is not 

12 The Order may also prompt one or more states to adopt legislation aimed at 
preventing the use of “unfair” restrictive covenants in their respective 
jurisdictions. 
 
13 In reaching this determination, however, the employer must also be cognizant 
of the value of the employee to the employer and its business and the potential 
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otherwise entitled to the promotion and the 
promotion will result in increased compensation 
and/or other benefits to the employee, the promotion 
and such increased compensation and benefits 
should serve as “adequate consideration” for the 
employee’s agreement to enter into the non-
competition covenant under Pennsylvania law and 
are more likely to cause the non-competition 
covenant to be permissible under any future Federal 
and/or state rules or laws aimed at covenants not to 
compete.  This step is particularly crucial if the 
employee did not previously agree to be bound by a 
non-competition covenant in favor of the employer. 
However, in light of the potential enforcement issues 
cited above, it may also be prudent to take this step 
in instances in which the employee executed a 
covenant not to compete in favor of the employer at 
a time when the employee held an entry level or 
minimum or low-wage position. 

 
• Rely on Other Restrictive Covenants. Despite 

the fact that non-competition covenants are often 
deemed to be most protective of employer’s 
interests, employers should consider relying on non-
solicitation, non-disclosure, and/or non-raiding 
covenants in lieu of covenants not to compete under 
the current labor conditions. By utilizing such 
covenants, an employer can obtain significant 
protections for an employee’s customers, suppliers, 
vendors, proprietary information, and employees. 
However, unlike a covenant not to compete, such 
covenants are more narrowly tailored to protect those 
valid interests of the employer and are less restrictive 
on an employee’s ability to seek and obtain 
alternative employment. As a result, such restrictive 
covenants are oftentimes more palatable to 
prospective or current employees, as compared with 
covenants not to compete, and the use of such 
covenants in lieu of a non-competition covenant may 
be more advisable in the tight labor market that 
employers are currently facing.  Also, it is less likely 
that the potential Federal and state efforts aimed at 
covenants not to compete will also ban or limit such 
restrictive covenants.14 

 
 

for the employee to decline the promotion and resign his employment with 
employer to avoid being bound by the covenant not to compete.   
 
14 Although the Order appears to be primarily focused on the “unfair” use of 
“non-compete clauses”, the Order does also encourage the FTC to exercise its 

• Consider use of “Carrot” rather than (or in 
addition to) “Stick”.  An employer should also 
consider the use of employee retention incentives as 
an alternative (or supplement) to the use of 
covenants not to compete.  These types of incentives, 
such as training or tuition reimbursement on an 
incremental basis (e.g., monthly) over an agreed-
upon period of employment (e.g., 2 years), can be 
more effective devices to retain and motivate talent 
(versus the retention of employees due to their 
inability to obtain another job in the applicable 
industry without violating their non-compete). This 
approach may be particularly helpful in addressing 
entry-level and/or low wage employees and/or 
employees that express a strong objection to entering 
into a non-competition covenant.    
 
Conclusion 
 
Although the current, unprecedented labor 
conditions and the prospect of Federal and/or state 
rules and laws concerning non-competition 
covenants may appear daunting for employers, 
Pennsylvania practitioners can utilize the 
recommendations identified in this article to assist 
the employers that they represent to address the use 
of covenants not to compete and other restrictive 
covenants in a more judicious manner. By doing so, 
employers can avoid the risk of alienating 
prospective or current employees with requests for 
non-competition covenants under circumstances that 
may not be enforceable and/or effective in any event 
and focus instead on securing the agreement of 
employees to be bound by restrictive covenants at 
times and in such manner as are more likely to yield 
enforceable protections for the employer without 
losing or discouraging employees.    
 

statutory rulemaking authority to curtail the use of “other clauses or agreements 
that may unfairly limit worker mobility”.  Accordingly, if the FTC finds that non-
solicitation clauses “unfairly limit worker mobility”, the FTC could seek to ban 
or limit the use of non-solicitation clauses, as well.   


