OBSCENITY ISNOT AND SHOULD NOT BE PROTECTED
BY THE FIRST AMENDMENT

BY: DONALD H. BROBST, ESQUIRE*

In Miller v. Cdifornia’, the Supreme Court reaffirmed its earlier holding in Roth v. United

States?, that obscenity is not within the area of conditutiondly protected speech or press. The
Supreme Court in Miller held that materia is obscene and hence lacks any protection under the First
Amendment if: (a) the average person, gpplying contemporary community standards, would find that
the work, taken as a whole, appealed to the prurient interest; (b) the work depicts or describes, in a
patently offensve way, sexua conduct specifically defined by the gpplicable state law; and (c) the
work, taken as a whole, lacks serious literary, artidtic, political, or scientific vaue® The Miller

definition has been utilized for dmost 25 years and has stood the test of time well.* It has given rise

1413 U.S. 15 (1973).
2354 U.S. 476 (1957).
3413 U.S. at 24.

“This is contrary to the Court’'s experience with the test for obscenity initidly announced in the
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*Partner in the law firm of Rosenn, Jenkins & Greenwald, L.L.P., Wilkes-Barre, Pennsylvania. B.A.,
1970 (magna cum laude, Phi Beta Kappa), Gettysburg College; J.D., 1973, Duke University School
of Law. Mr. Brobsat serves as chairman of hisfirm'slcivil rights and labor litigation practice group.




to a coherent body of law that has served as a ussful guideline to federd, state and locd governments
in drafting anti-obscenity legidation and in providing guidance to those involved in the business of
the commercidization of sexudly explicit materid of wha is and what is not conditutionaly
protected activity.

The Supreme Court in Miller made severd sgnificant changes in its test for obscenity that has
resulted in meking the Miller test a more definitive and practical definition. First, the Miller Court
rejected the “utterly without redeeming socia vaue’ test articulated by a plurdity of three Justices

in 1966 in Memoirs v. Massachusetts® which required thet to prove obscenity it must be affirmatively

edtablished that the materid is utterly without redeeming socia value. The Memoairs plurdity had

drasticaly altered the Roth test by requiring the government to prove a negdtive, i.e., that the materiad
was “utterly without redeeming socid vaue’, a burden virtualy impossble to discharge under
crimind standards of proof. The Court subgtituted as an element of the Miller test the requirement

that the work, taken as awhole, lack serious literary, artistic, palitical, or scientific vaue. In deciding

4(...continued)

Roth case, supranote 2, asthat test was modified in Memoirs v. Massachusetts, 383 U.S. 413 (1966).
Given the wide disparity of views among the members of the Supreme Court, the Court began the
practicein Redrup v. New York, 386 U.S. 767 (1967), rehearing denied 388 U.S. 924 (1967), of per
curiam reversals of convictions for the disssemination of materids that at least five members of the
Court, applying their separate tests, deemed not to be obscene. However, with the arrival of the
Court mgority in the Miller case, the Miller definition has consstently been supported by the mgority
of the Court despite a change over time in its composition, and has provided a stable framework for
dmos 25 years for determining what materia is obscene and hence receives no condtitutiona
protection under the First Amendment.

>Supra note 4.
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this question, the test is whether a reasonable person would find serious literary, artistic, political, or
scientific vaue in the materid taken asawhole®

Perhaps most importantly, the Miller Court for the first time required that statutes regulating
obscene materids go beyond a generic formula in defining what sexuad conduct cannot be depicted
or described in a patently offensive way; the sexua conduct must be specificaly defined. The Court
went so far as to give an example of the sort of specific definition required by the Miller obscenity
test:

We emphasize that it is not our function to propose regulatory schemes for the
States. That must await their concrete legidative efforts. It is possible, however, to
give a few plain examples of what a state satute could define for regulation under the

second part (b) of the standard announced in this opinion, supra.:

@ Patently offensive representations or descriptions of ultimate
sexud acts, normd or perverted, actud or smulated.

(b) Paently offensve representations or descriptions  of
masturbation, excretory functions and lewd exhibition of the
genitals.’
The Court's opinion in Miller makes clear that the above is merdy an example of the kind of

permissble state regulation and that states are free to include other patently offensive hardcore sexud

conduct the depiction or description of which could be prohibited. Indeed, in the subsequent case

*Popev. lllinais, 481 U.S. 497, at 501 n.3 (1987).
413 U.S. at 25.
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of Ward v. lllinois? the Court upheld a conviction under a state obscenity statute based on material
depicting sadomasochism since the Illinois Supreme Court had expresdy interpreted the Illinois State
Statute to include a prohibition on ssdomasochigtic depictions.

This specificity requirement is an essentid dement of the Miller decision.  As the Court states

in Miller:

Under the holding announced today, no one will be subject to prosecution for
the sale or exposure of obscene materials unless these materias depict or describe
patently offensive ‘hardcore’ sexua conduct spedificaly defined by the regulaing
dtate law, as written or construed. We are satisfied that these specific prerequisites
will provide fair notice to a deder in such materids that his public and commercia
activities may bring prosecution. . . . If the inability to define regulated materials with
ultimete, god-like precision atogether removes the power of the States or Congress
to regulate, then ‘hardcore pornography may be exposed without limit to the
juvenile, the passerby and the consenting adult dike, as indeed, Mr. Justice Douglas
contends. . . . Inthisbelief, however, Mr. Justice Douglas now stands aone.®

The specificity requirement embodied in the Miller test for obscenity was aimed at ending the
ambiguity in defining “obscenity” and to a large extent this goa has been achieved with post-Miller
litigetion focusing largely on the congtitutiondity of Statutes regulating speech rather than on the
correctness of the lower Court's determination under valid statutes™ As the foregoing andysis
shows, and as the cases have demondtrated over the past 25 years, the Miller test has made it possible

to define and regulate obscenity with reasonable certainty. While there will always be hard cases or

8431 U.S. 767 (1977).
9413 U.S. at 27.

1°See eg., Marian D. Hefner, “Roast Pigs’” and Miller-Lite : Variable Obscenity in the Nineties,
1996 Universty of Illinois Law Review 843.
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close cases as to which sgde of the line particular materia may fal, that exigs in virtualy every area
of the law and does not constitute a reason not to regulate an area otherwise deserving of regulation.

Judges and juries decide every day in the routine adjudication of cases how to classfy specific factua

circumstances and how to apply generd legd principles to specific facts. The fact that reasonable

judges or jurors can disagree over the application of genera principles to specific facts or in their

attempts to draw lines as to what is or is not permissible conduct under existing law is hardly a reason
not to regulate or legidate with respect to a given subject matter. Thus those who argue that it is

impossble to define obscenity because of the dlegedly difficult nature of the line drawing assart a
faulty argument that is an argument for anarchy since the same argument could be used with respect

to dmogt al government regulation. As stated by the Supreme Court in Miller:

Mr. Justice Brennan, author of the opinions of the Court, or the plurdity
opinions, in Roth v. United States, Jacobdlis v. Ohio, Ginzburg v. United States
(1966), Mishkin v. New Y ork (1966), and Memoirs v. Massachusetts, has abandoned
his former pogdtion and now maintans that no formulation of this Court of the
Congress or the States can adequately distinguish obscene materid unprotected by the
Firss Amendment from protected expresson. Pais Adult Theatre v. Slaton (1973)
(Brennan, J, dissenting).  Peradoxicdly, Mr. Jugtice Brennan indicates the
suppression of unprotected obscene material is permissible to avoid exposure to
unconsenting adults, as in this case, and to juveniles, dthough he gives no indication
of how the divison between protected and non-protected materials may be drawn
with greater precison for these purposes and for regulation of commercial exposure
to consenting adults only. . . . If the inability to define regulated materids with
ultimate, god-like precison dtogether removes the power of the States or the
Congress to regulate, then ‘hardcore pornography may be exposed without limit to
the juvenile, the passerby and the consenting adult dike. . . .

The Court in Miller goes on to note that:

1413 U.S. at 27.
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“The mere fact juries may reach different conclusions as to the same materia
does not mean that condtitutiond rights are abridged. As this Court observed in Roth
v. United States, ‘it is common experience that different juries may reech different
results under any criminal statute. That is one of the consequences we accept under
our jury system.’”*2

There are severa reasons why obscenity should not be protected by the First Amendment.

Firgt, as st forth in Justice Brennan's magority opinion for the Court in Roth v. United States,*® the

drafters of the First Amendment and the States that retified it did not intend the First Amendment to
protect obscenity. The Roth opinion notes that the freedom of speech and press placed in the Firgt
Amendment were never considered absolute and that at the time of the Bill of Rights, libel could be
prosecuted. The Roth Court dso cited the statutes on blasphemy and profanity that predate the Bill
of Rights and quoted a Massachusetts datute of the era making it crimina to publish “any filthy,
obscene, or profane song, pamphlet, libel or mock sermon in imitation or mimicking of religious
services”™ The Roth Court asserted that the Massachusetts statute showed that profanity and
obscenity were related offenses. The Roth Court cited other statutes from the other 12 colonies and
from Vermont in support of its conclusion that at the time of the adoption of the Firss Amendment,

the framers and the rdtifiers thereof could not have believed that they were providing any protection

12 |_d
13Supra note 2.
¥1d. at 482.

1d. at 483.
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to obscenity. Thus the Supreme Court concluded that it was never the intent of the Firss Amendment
to provide any protection to obscenity.

As stated by the Roth Court, “at the time of the adoption of the First Amendment obscenity
law was not as fully developed as libd law, but there was sufficiently contemporaneous evidence to
show that obscenity, too, was outside the protection intended for speech and press”*® Since it is the
function of the Supreme Court to interpret the Firss Amendment and other parts of the Condtitution
as intended by the drafters and ratifiers thereof, obscenity should not be protected under the First
Amendment. While there may be room to debate as to how obscenity should be defined, it is clear
that obscenity is not protected by the First Amendment.

In Roth, the Court aso noted that in Commonwedth v. Sharpless,*” a Pennsylvania court had

hed that it was an offense & common law to exhibit for profit a picture of a nude couple. Obscenity
had been recognized as an offense & common law previoudy in England.*®* The Roth Court also cited
several Supreme Court opinions that demondtrated that the “Court has dways assumed that obscenity

is not protected by the freedoms of speech and press.”**

6]d. at 483. For an argument that the explicit depiction of violence should also be considered
“obscene” and also undeserving of First Amendment protection, see Kevin W. Saunders, Media
Violence and the Obscenity Exception to the Firs Amendment, 3:1 William and Mary Bill of Rights
Journa 107 (1994).

17 2 SR. 91 (1815).
18 Rex v. Wilkes, 4 Burr. 2527 (K.B. 1770).

19 Rath, 354 U.S. at 481 (citing Beauharnaisv. lllinais, 343 U.S. 250, 266 (1953); Wintersv. New
York, 333 U.S. 507, 510 (1948); Hannegan v. Esquire, Inc., 327 U.S. 146, 158 (1946); Chaplinsky
v. New Hampshire, 315 U.S. 568 (1942); Near v. Minnesota, 283 U.S. 693 (1931); Hoke v. United

(continued...)
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The second reason why obscenity should not be protected by the First Amendment is that
obscenity, as it has been defined in Miller, congtitutes valueless speech that is not an essentid part of
any exposition of ideas. As stated by Justice Brennan for the Court in Roth,?® and as reiterated by
Chief Justice Burger for the Court in Miller:

“All idess having even the dightest redeeming socid importance -- unorthodox
idess, controversd idess, even idess hateful to the prevailing climate of opinion --
have full protection of the [First Amendment] guaranties, unless excludable because
they encroach upon a limited area of more important interest. But implicit in the
higory of the Firse Amendment is the rgection of obscenity as utterly without
redeeming socia importance. . . . Thisis the same judgment expressed by this Court
in Chaplinsky v. New Hampshire (1942).

‘... There are certain wdl defined and narrowly limited classes of speech, the
prevention and punishment of which have never been thought to rase any
Condtitutional problem. These include the lewd and obscene. . . . It has been well
observed that such utterances are no essential part of any exposition of idess, and are
of such dight socid vaue as a gep to truth that any benefit that may be derived from
them is clearly outweighed by the socid interest in order and morality. . .” [Emphass
by Court in Roth opinion].

We hold that obscenity is not within the area of conditutiondly protected
speech or press.*

19(...continued)
States, 227 U.S. 308 (1913); Public Clearinghouse v. Coyne, 194 U.S. 497 (1904); Raobertson v.
Badwin, 165 U.S. 275 (1897); United States v. Chase, 135 U.S. 255 (1890); Ex Parte Jackson, 96
U.S. 727 (1877)).

20 1d. at 484-485.

2413 U.S. at 20-21.
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Obscenity is speech far &fidld from the centrd concern of the Firs Amendment which, broadly
speaking, is effective popular control of public affairs?* Obscenity has no vdue in the marketplace
of ideas. Jugtice Holmes introduced the “marketplace of ideas’ concept in his famous dissent in

Abrams v. United States®® His premise, which has become a mgor judtification for free speech,

Sated:

When men have redized that time has upset many fighting faiths, they may come to
beieve even more than they beieve the very foundations of their own conduct that
the ultimate good desired is better reached by free trade in idess, - that the best test
of truth is the power of the thought to get itself accepted in the competition of the
market; and that truth is the only ground upon which their wishes safely can be carried
out. That, at any rate, isthe theory of our Congtitution.*

Obscenity is vaudess speech which makes no contribution to the marketplace of ideas and
is far removed from the politica speech at the core of the Fird Amendment. As sated by the
Supreme Court in Miller:

The dissenting judtices sound the darm of represson. But, in our view, to
equate the free and robust exchange of ideas and political debate with commercia
exploitation of obscene materid demeans the grand conception of the First
Amendment and its high purposes in the historic struggle for freedom. It isa ‘misuse
of the great guarantees of free speech and free press. . . . The First Amendment
protects works which, taken as a whole, have serious literary, artistic, political, or

#2See eq., New York Timesv. Sullivan, 376 U.S. 254, 269 (1964) where the Court stated: “[The
First Amendment] was fashioned to assure unfettered interchange of ideas for the bringing about of
political and socia changes desired by the people.” (Quating Roth, 354 U.S. at 484).

23250 U.S, 616 (1919).

|d. at 630 (Holmes, J,, dissenting). The Supreme Court’s reliance on the marketplace concept
gppearsin many opinions. See eg., Gertz v. Robert Welch, Inc., 418 U.S. 323, 339, 41 L.Ed.2d 789
(1974); Keyishian v. Board of Regents, 285 U.S. 589, 603, 17 L.Ed.2d 629 (1967); New York Times
v. Sullivan, 376 U.S. 254, 270, 11 L.Ed.2d 686 (1964).
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sdentific value, regardless of whether the government or a mgority of the people

approve of the ideas these works represent. ‘The protection given speech and press

was fashioned to assure unfettered interchange of ideas for the bringing about of

politicdl and socid changes desired by the people. “. . . But the public portraya of

hard core sexual conduct for its own sake, and for the ensuing commercia gain, is a

different matter.’

There is no evidence, empiricd or higtoricd, that the sern 19th century

American censorship of public digtribution and display of materid rdating to sex, . .

. in any way limited or affected expresson of serious literary, atigtic, politica, or

scientific idess®

Likewise, there is no evidence that the banning of obscenity as defined in Miller has adversely
affected or limited in any way the expresson of serious literary, artitic, palitical or scientific idess.
The Courts have been able to distinguish between commerce in ideas and commercia exploitation
of obscene materid. Non-obscene sexudly oriented material with some arguably artistic value
remans reedily avalladle.

The prurient, patently offensive depiction or description of sexua conduct that lacks serious
literary, artigtic, politica or scientific vaue is speech that contributes nothing to the marketplace of
ideas and hence is speech which fails to merit First Amendment protection. As noted by the Miller
Court, sex and nudity may not be exploited without limit by films or pictures exhibited or sold in
places of public accommodation any more than live sex and nudity can be exhibited or sold without

limit in such public places. While the Firss Amendment protects commerce in ideas, it does not

protect and should not protect commercia exploitation of obscene materid.®

2413 U.S. at 34.

26|t should be noted that “pornography” is not identical to obscenity. Pornography refers to the
(continued...)
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Third, the state has a legitimate governmenta interest in outlawing obscenity. These interests
indude the preservation of the qudity of life and of the tota community environment, protection of
the public safety, and the right to maintain a decent society and to protect the public socid interest

in order and mordity. In Paris Adult Theatre | v. Saton?®’ a companion case to Miller decided

smultaneoudy by the Court with Miller, the Supreme Court recognized that States “had a long

recognized legitimate interest in regulating the use of obscene materid in loca commerce and in al

25(...continued)
depiction of sexud organs or sexua conduct but includes material that may have serious vdue. The
word “pornography” is derived from the Greek “pornographos,” literaly “writing about progstitutes.”
The word firgt surfaced in the Oxford English Dictionary in 1857, and first appeared in a 1769 French
treatise, called Le Pornographe, in reference to writing about progtitution. By comparison, obscenity
is a legd term. For a discusson of the meanings of pornography, eroticism and obscenity, see

Nicholas Wolfson, Essay - Eroticism, Obscenity, Pornography And Free Speech, 60 Brooklyn Law
Review 1037 (1994).

Not all pornography is obscene. Non-obscene adult pornography receives First Amendment
protection, see eg., Sable Communications v. FCC, 492 U.S. 115 (1989) (invaidating atotal ban on
did-a-porn services), dthough the Supreme Court has decided that non-obscene pornographic
materids that have some arguably artistic value are entitled to a lesser degree of First Amendment
protection than other forms of protected expression. See City of Renton v. Playtime Thestres, Inc.,
475 U.S. 41 (1986); Young v. American Mini-Thestres, Inc., 427 U.S. 50 (1976). For example, the
Supreme Court has dlowed the regulation by zoning ordinances of the location of adult theatres
which show non-obscene pornographic films or provide other forms of non-obscene erctic
entertainment.  Such regulation furthers the legitimate date interest in controlling the serious
secondary effects of adult thestres showing non-obscene pornographic materid - i.e., the prevention
of crime, protection of a city’s retall trade, maintenance of property values, and preservation of the
city’s neighborhoods, commercid didtricts, and quality of life. City of Renton v. Playtime Thestres,
Inc., 475 U.S. at 48. Child pornography can be banned atogether because of the state's compelling
interest in protecting minors. Osbornev. Ohio, 495 U.S. 103 (1990); New York v. Ferber, 458 U.S.
747 (1982).

27 413 U.S. 49 (1973).
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places of public accommodation.””® The Paris Adult Theatre Court went on to state that it was

reasonable for the state to conclude that commercidized obscenity injured the community as a whole.

The Court stated:

But, it is argued, there is no scientific data which conclusvely demonstrates
that exposure to obscene materiad adversely affects men and women or their society.
It is urged on behdf of the petitioners that, absent any such demondration, any kind
of dtate regulation is impermissble. We rgect this argument. It is not for us to
resolve empiricd uncertainties underlying date legidaion, save in the exceptiond
case where that legidation plainly impinges upon rights protected by the Condtitution
itdf. . . . Although there is no conclusive proof between anti-socia behavior and
obscene materid, the legidature of Georgia could quite reasonably determine that
such a connection does or might exist. In deciding Roth, this Court implicitly
accepted that a legidature could legitimately act on such a concluson to protect ‘the
socidl interest in order and morality.” Roth v. United States, quoting Chaplinsky v.
New Hampshire (1942) (Emphasis added in Roth).

From the beginning of civilized societies, legidators and judges have acted on
various unprovable assumptions.  Such assumptions underlie much lawful Sate
regulation of commercid and busness affairs. . . .

Likewise, when legidatures and adminigtrators act to protect the physical
environment from pollution and to preserve our resources of foredts, streams and
parks, they must act on such imponderables as the impact of a new highway near or
through an existing park or wilderness area. . . . The fact that a congressional
directive reflects unprovable assumptions about what is good for the people, including
imponderable aesthetic assumptions, is not a sufficient reason to find that Statute
unconditutional.  If we accept the unprovable assumption that a complete education
requires certain books, see Board of Education v. Allen, (1968) . . . and the well
known universa belief that good books, plays, and art lift the spirit, improve the mind,
enrich the human persondity and develop character, can we then say that a State
legidature may not act on the corollary assumption that commerce in obscene books,
or public exhibitions focused on obscene conduct, have a tendency to exert a
corrupting and debasing impact leading to anti-socia behavior?. . .

8 |d. at 57.
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. . . Commercid exploitation of depictions, descriptions or exhibitions of
obscene conduct on commercid premises open to the adult public fals within a sate's

broad power to regulate commerce and protect the public environment. The issue in

this context goes beyond whether someone, or even the mgority, considers the

conduct depicted as‘wrong’ or ‘sinful’. The States have the power to make a mordly

neutra judgment that public exhibition of obscene materid, or commence in such

materid, has a tendency to injure the community as a whole, to endanger the public

sdfety, or to jeopardize, in Mr. Chief Justice Warren's words, the States' ‘right . . .

to maintain a decent society.'*

The United States Attorney Genera’s Commission on Pornography compiled an extensive
body of testimony showing a link between the production of pornography and law-breaking. The
Attorney General’s Find Report cited recent studies which found a correlation between pornography
and sexud violence even when controls are ingtituted for possble compounding variables, such as
police practices, propensity to report rape, etc.** While the evidence is in conflict, there is evidence
which shows an association between the growth of pornography in particular areas with increases in
rape and other forms of sexud violence. In the United States, for example, the incidents of reported
rape within states is closdy correlated with the mass circulation of pornography.®* Commentator
Edward Donnergein reviewed empirical sudies and concluded that athough drawing a Sraight
forward definitive concluson about the relationship between pornography and aggression is difficult

to make, it gppears that “the aggressive content of pornography . . . is a main contributor to violence

#|d. at 60-63.

%Attorney Generd’s Commission on Pornography, U.S. Department of Justice, Find Report 392
(1986) [hereinafter Attorney Genera’s Fina Report].

31See Barron and Strauss, Sexud Stratification, Pornography and Rape in The United States, in
PORNOGRAPHY AND SEXUAL AGGRESSION 206 (N. Maamuth & E. Donnerstein eds., 1984).
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againg women.”*? Thus, there is some empirica evidence that the existence of pornography increases
the aggregate level of sexud violence. Another source of evidence concerning the harm caused by
pornography is victim tesimony which shows that many perpetrators of sexud violence use
pornography. Police reports aso attest to the connection, and there is evidence showing a
relaionship between pornography and abuse of women.** Thus, there is evidence indicating a link
between pornogrgphy and violence; while the evidence may not be dispostive, it is strongly
suggedtive of such alink and certainly provides a rationa basis for the enactment of legidation which
outlaws obscenity.

Another harmful effect of pornography noted by commentators sems from the role it plays
as a conditioning factor in the lives of both men and women. Pornography acts as a filter through

which men and women perceive gender roles and relationships between the sexes.®

32Donnerstein, Pornography: Its Affect On Violence Againgt Women in PORNOGRAPHY AND
SEXUAL AGGRESSION 53, 78-79 (N. Maamuth & E. Donnerstein eds., 1984).

%3See Champion, Clinica Perspectives on the Redationship between Pornography and Sexua
Vidence, 4 Law & Inequdity 22, 25 (1986); Cass R. Sunstein, Pornography and the First
Amendment, 1986 Duke Law Journal 589.

#Cass R. Sungtein, Pornography and the First Amendment, supra at 601. It should be noted that
some feminigts, eg., Catherine MacKinnon and Andrea Dworkin, have crested a definition of
pornography amed a dtering the socidization of men and women. Pornography is the graphic
sexudly explicit subordination of women whether in pictures or words, it is sexudly explicit materid
which demeans women. In American Booksdlers Association v. Hudnut, 771 F.2d 323 (7th Cir.
1985), &f'd, 106 S. Ct. 1172 (1986), the United States Court of Appedls for the Seventh Circuit
invalidated anti-pornography legidation of this nature on the ground it violated the Firs Amendment
because it discriminated on the basis of viewpoint. The Court held that the Indianapolis ordinance
created a government approved view of women, of how they may react to sexua encounters, and
how the sexes may relate to each other. The First Amendment forbids the state from ordaining a
particular view of women and proscribing other views. Speech tregting women in the disapproved

(continued...)
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As gtated by the Supreme Court in Paris Adult Theatrel:

In particular, we hold that there are legitimate state interests a stake in
gemming the tide of commerciaized obscenity, even assuming it is feasble to enforce
effective safeguards againgt exposure to juveniles and to the passerby. Rights and
interests other than those of the advocates are involved. . . . These include the
interest of the public in the qudity of life and the totd community environment, the
tone of commerce in the greet city centers, and, possibly, the public safety itself. The
Hill-Link Minority Report of the Commission on Obscenity and Pornography
indicates that there is at least an arguable correlation between obscene materid and
cime.  Quite gpat from sex crimes, however, there remains one problem of large
proportions apply described by Professor Bickd:

‘It concerns the tone of the society, the mode, or to use terms
that have perhaps greater currency, the style and quality of life, now
and in the future. A man may be entitled to read an obscene book in
his room, or expose himsdf indecently there. . . . We should protect
his privacy. But if he demands a right to obtain the books and
pictures he wants in the market, and to foregather in public places
--discreet, if you will, but accessible to dl --with others who share his
taste, then to grant him his right is to affect the world about the rest
of us,_and to impinge on other privacies. Even supposing that each of
us can, if he wishes, effectively avert the eye and stop the ear (which,
in truth, we cannot), what is commonly read and seen and heard and
done intrudes upon us dl, want it or not. . . . As Mr. Chief Justice

%(....continued)

way - as submissve in sexud matters or as enjoying humiliation - is unlawful under the Indianapolis
ordinance no matter how significant the literary, artistic or politica qualities of the work taken as a
whole. Thus the ordinance dso faled to meet the Miller obscenity test and outlawed materid
protected by the Firss Amendment. The Supreme Court summarily affirmed the Court of Appeds
decison. It is clear that attempts to define and outlaw pornography as a practice that discriminates
agang women and that degrades and demeans women violates the Firs Amendment prohibition on
viewpoint regulation of speech. The Supreme Court made clear in RA.V. v. City of S. Paul, 505
U.S. 377 (1992) that the Firs Amendment requires content neutral and viewpoint neutral regulation
of even otherwise unprotected speech (in that case, the regulation of “fighting words’).
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Warren dated, there is a ‘right of the nation and of the states to
maintain a decent society. . . /%

The dissent in Paris Adult Theatre | argued that the effort to suppress obscenity is predicated

on unprovable, dthough strongly held, assumptions about human behavior, mordity, sex and religion
and that the existence of these assumptions cannot validate a statute that substantially undermines the
guarantees of the Firs Amendment. This argument is faulty in severd respects. Firg, as noted by

the mgority opinion in Paris Adult Theatre |, the state is alowed to legidate as long as there is a

reasonable basis for the legidation without having to present conclusive proof of the connection

between anti-socia behavior and obscene materid. As stated by the Court in Paris Adult Thestre I:

From the beginning of civilized societies, legidators and judges have acted on
vaious unprovable assumptions. Such assumptions underlie much lawful date
regulation of commercid and business affairs. . . . On the basis of these assumptions,
both Congress and date legidators have, for example, drasticdly restricted
associationd rights by adopting anti-trust laws, and have drictly regulated public
expression by issuers of and deders in securities, profit sharing ‘coupons, and
‘trading stamps,” commanding what they must and may not publish and announce.*®

Furthermore, the Court noted that the Constitution does not incorporate the propostion that conduct
involving consenting adults only is aways beyond state regulation:
The issue in this context goes beyond whether someone, even the mgority,
considers the conduct depicted as ‘wrong’ or ‘sinful’. The States have the power to

make a mordly neutra judgment that public exhibition of obscene materid, or
commerce in such materia, has a tendency to injure the community as a whole, to

%413 U.S. at 57-59.

%413 U.S. at 61.

144115 1 16



endanger the public safety, or to jeopardize, in Mr. Chief  Justice Warren's words, the
State’ sright to maintain a decent society.®

In Barnes v. Glen Theatre, Inc.,® a case in which the Supreme Court upheld the

condiitutiondity of an Indiana public indecency law which prohibited nudity in any public place and
in which the Court upheld the condtitutionality of the statute as applied to non-obscene nude dancing,
Justice Scalia noted in his concurring opinion that the Henry David Thoreau philosophy of “you may

do what you like so long as it does not injure someone esel was not written into the Congtitution.

Judtice Scdia stated:

The purpose of Indiana's nudity law would be violated, | think, if 60,000 fully
consenting adults crowded into the Hoosier Dome to display their genitas to one
another, even if there were not an offended innocent in the crowd. Our society
prohibits, and al human societies have prohibited, certain activities not because they
harm others but because they are considered, in the traditiona phrase, ‘contra bonos
mores,’ i.e, immoral. . . .The purpose of the Indiana statute, as both text and
enforcement demondtrate, is to enforce the traditional moral belief that people should
not expose their private parts indiscriminately, regardiess of whether those who see
them are disedified.®

Such activities, Justice Scalia noted, included sadomasochism, cock fighting, bestidity, suicide, drug
use, prostitution and sodomy.*°
Justice Rehnquidt, writing for the Court in Barnes, reasoned that the dat€'s interest in

regulaing public nudity was unrelated to expresson; rather “public indecency statutes . . . reflect

7413 U.S. at 69.
%501 U.S. 560 (1991).
®)d, at 575.

019,
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moral disgpproval of people gppearing in the nude among strangers in public places™ Judtice
Rehnquigt noted that the traditiona police power of the dtates is defined as the authority to provide

for the public hedth, safety and mords. Quoting from the Court’s decision in Bowers v. Hardwick,*?

which upheld the condtitutiondity of Georgia's sodomy law, Justice Rehnquist stated in his opinion

for the Court in Barnes:

“The law, however, is constantly based on notions of morality, and if dl laws
representing essentially moral choices are to be invalidated under the Due Process
Clause, the Courts will be very busy indeed.”*?

Justice Rehnquist concluded for the Court in Barnes that the public indecency statute furthers
a Subgtantiad government interest in protecting order and mordity, an interest unrelated to the
suppression of free expression, and hence the statute is condtitutional .**

Thus, under this rationale, even in the absence of any proof of any harmful effects upon
others, and even if it could be limited soldly to consenting adults, obscenity should be proscribed in
order to further the socid interest in mordity. Mord judgments form the underpinning for dl law
which regulates the conduct of the individuas who make up the community. The date, in enacting

legidation, congtantly makes vaue judgments of what is right and wrong. To deny that this is an

acceptable basis for the regulation of obscenity, when it exists with respect to al other kinds of

414, at 568.
42478 U.S. 186 (1986).
501 U.S. at 569.

#4501 U.S. at 569-570.
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regulation, is to atempt to treat obscenity differently than al other matters which are the subject of
governmentd regulation.

To summarize, prurient, patently offensve depiction or description of sexua conduct that
lacks serious literary, artigtic, politica or scientific vaue does not merit Firss Amendment protection.
Such materid contributes nothing to the marketplace of ideas. Obscenity is not an essentid part of
any expogtion of ideas and is of such dight socid vaue as a step to truth that any benefit derived
from such materid is clearly outweighed by the socid interest in order and morality. Obscenity is
vaudess gpeech which the date has a legitimate interest in prohibiting and sanctioning in order to
preserve the quality of life, the community environment, the public safety and a decent society and
in order to protect the social interest in order and mordity. Obscenity never has been and never

should be within the area of congtitutiondly protected speech under the First Amendment.
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